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Introduction



Introduction

 What is transfer pricing?

 “Transfer Pricing” is the setting of the price for goods and services sold 

between controlled (or related) legal entities within an enterprise. e.g., if 

a subsidiary company sells goods to a parent company, the cost of 

those goods paid by the parent to the subsidiary is the transfer price. 

 Aggressive transfer prices may inflate profits in low-tax jurisdictions and 

depress profits in high-tax countries.

 Transfer pricing can be used as a tool for corporate tax avoidance, also 

referred to as base erosion and profit shifting (BEPS). 

https://en.wikipedia.org/wiki/Tax_avoidance
https://en.wikipedia.org/wiki/Base_erosion_and_profit_shifting
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Historical Background of Transfer Pricing

 Transfer pricing has been a feature of many tax systems since the 1930s.

 Both the U.S. and the Organization for Economic Cooperation and 
Development (OECD) had some guidelines by 1979. 

 The United States led the development of detailed, comprehensive transfer 
pricing guidelines with a White Paper in 1988 and proposals in 1990-1992, 
which ultimately became regulations in 1994.

 In 1995, the OECD issued the first draft of its current transfer pricing 
guidelines (the OECD guidelines), which it expanded in 1996 and 2010.

 The two sets of guidelines (OECD and UN) are broadly similar and contain 
certain principles followed by many countries. 

 The OECD guidelines have been formally adopted by many European Union 
countries with little or no modification.

http://www.highbeam.com/doc/1G1-7322170.html
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Transfer Pricing in Africa

 Some African countries have enacted their own Transfer pricing 

legislation or have adopted the UN or the OECD TP models to address 

TP issues.

 South Africa is the most active country in legislating for transfer pricing 

matters, (uses its tax legislation as well as TP guidelines mainly 

borrowed from OECD model)

 Nigeria has TP legislation and also refers to the OECD and United 

Nations TP guidelines.

 Namibia has also legislated for TP so has Zambia and Tanzania



Transfer Pricing in Africa

 Ghana has TP legislation as well as guidelines

 Kenya has TP legislation and also uses the OECD guidelines as 

reference. 

 Zimbabwe is now actively involved in transfer pricing as it introduced 

transfer pricing legislation through the Finance Act (No.2) No. 9 of 2015.



Summary of TP Regimes in Africa
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Algeria Yes No No Yes Yes No No No

Angola Yes Yes Yes Yes Yes No No No

Republic 

of Congo

Yes Yes No Yes No No No No

Egypt Yes Yes Yes Yes Yes Yes No no
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Ghana Yes No No Yes No Yes yes No

Kenya Yes Yes Yes Yes Yes Yes Yes No

Malawi Yes Yes Yes Yes Yes No No No

Mozamb

ique

Yes No No Yes No Yes No no

Namibia Yes Yes Yes Yes No Yes No No
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Nigeria Yes Yes Yes Yes No No No Yes

South 

Africa

Yes Yes Yes Yes No Yes Yes No

Tunisia Yes No No Yes No No No No



Summary of TP Regimes in Africa

Country Tax 

code 

provide

s some 

guidan

ce

on TP

TP regs TP 

methods

Arms 

Length 

Standard 

(ALS)

Docum

ent 

require

ment

Thin 

cap 

rules

Safe 

harbour

s

APA 

progra

mme

Uganda Yes No No Yes No No No No

Zambia Yes Yes Yes Yes Yes No No No

Zimbab

we

Yes Yes Yes Yes Yes Yes No No
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Transfer Pricing Developments in 

Zimbabwe 

 Zimbabwe like many other African country is actively pursuing TP issues 
in order to ensure that correct tax is paid on transactions between 
related parties

 This is evidenced by the legislative changes introduced in January 2016 
through Finance Act (No. 2) No.9 of 2015. In addition to this ZIMRA also 
relies on other legislations such as the VAT and  Customs and Excise Act 
etc.

 Prior to this, Zim relied on the anti avoidance provisions in the Income

Tax Act (section 98) which looks at transactions, operations or schemes

which have the following effects on tax liabilities: Postponing, Reducing
and Avoiding



Transfer Pricing Developments in 

Zimbabwe 

Section 98A of the Income Tax Act Chapter 23:06

 Deals with income splitting between associated enterprises.

 If the sole or main purpose of the arrangement is to lower the tax

payable, the Commissioner may adjust the taxable income of the

taxpayer and the associate to prevent any reduction in tax payable.



Transfer Pricing Developments in 

Zimbabwe 

Section 98B of the Income Tax Act Chapter 23:06 (then before it was 

replaced in 1 January 2016)

 Dealt with transactions between associates, employers and employees.

 The Commissioner may do the following:

a) re-characterize the transaction and tax accordingly.

b) distribute, apportion or allocate income, deductions or tax credits

between associates or persons as he deems necessary.

 This was done to reflect what should have happened in an arms’ length

transaction.



Transfer Pricing Developments in 
Zimbabwe 
 Furthermore, it relied on section 23 which deals with 

 In instances where persons buying and 
selling any property at a price in excess of or 
less than the fair market price, adjustments 
can be made for tax purposes.

Non-resident persons exporting products of 
Zimbabwe without prior sale and a 
proportionate amount  shall be taxed in 
Zimbabwe.



Transfer Pricing Developments in 
Zimbabwe 

Section 24

Deals with transactions between associated
enterprises where double taxation agreements
exist.

The basic principle is that transactions
between the associated enterprises must be
carried out in an arms’ length manner.



Transfer Pricing Developments in 
Zimbabwe 
 However, effective 1 January 2016 Zimbabwe introduced transfer 

pricing framework in its Income Tax Act which among other things 

provide as follows:

 section 98B was replaced by Section 98B which provides that:

 Transactions between associates should be consistent with the arms 

length principle



Transfer Pricing Developments in 
Zimbabwe 

 Where such a transaction is inconsistent with the arms length principle which 

inconsistence gives rise to a tax benefit, the Commissioner will make an 

adjustment to the price and tax the difference accordingly

 The arms length principle is determined by using comparability factors that are 

provided for in the 35th Schedule

 In determining the arms length price, the following transfer pricing methods may 

be used: 

 Traditional methods (comparable uncontrolled price, resale price, cost plus)

 Profit based methods (transactional net margin and profit split) 



Transfer Pricing Developments in 
Zimbabwe 

 Determination of whether the transaction is at arms length is dealt with fully 

in the 35th Schedule to the Income Tax Act

 Legislation deals with both domestic or international associate transactions

 Including independent parties’ transactions if one party is situated in a  low 

or no tax jurisdiction (tax haven)

 The section also provides that taxpayers who engage in a transaction with 

associates or who transact with persons operating in a low tax jurisdiction 

must keep documentation to support their transfer price.
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Other International Tax Developments

 Base Erosion and Profit Shifting (BEPS)

 What is BEPS?

 It is the Organization for Economic Cooperation and Development 

(OECD)’s initiative which seeks to close gaps in international taxation for 

companies that allegedly avoid taxation or reduce tax burden in their 

home country by engaging in tax inversions (moving operations) or by 

migrating intangibles to lower tax jurisdictions. 

 In 2013, at the request of the G20, the OECD came up with 15 action 

items which sought to address or give guidance to member countries 

on how to counter such perceived abuses



Other International Tax Developments

Why BEPS?

Perceived abuses: Rules that were designed to prevent double taxation 

were used to create no taxation.

Structures with no substance: Some companies were aligning a lot of 

income to locations that had no employees or functions at all.

Politicians:  Ultimately the G20 asked the OECD to act. 



Other International Tax Developments

 What are the 15 action items for BEPS?

 Action 1: Digital Economy: Identify the main difficulties that the digital economy 

poses for the application of existing international tax rules and develop detailed options 

to address these difficulties

 Action 2: Neutralize Hybrid arrangements: Develop model treaty provisions and 

recommendations regarding the design of domestic rules to neutralize the effect (e.g. 

double non-taxation, double deduction, long-term deferral) of hybrid instruments and 

entities



Other International Tax Developments

 Action 3: CFC rules: Develop recommendations regarding the design of controlled 
foreign company rules. 

 Action 4: Limit base erosion from financing and debt pushdowns: Develop 
recommendations regarding best practices in the design of rules to prevent base 
erosion through the use of interest expense.

 Action 5: Counter harmful tax practice: Revamp the work on harmful tax practices 
with a priority on improving transparency, including compulsory spontaneous 
exchange on rulings related to preferential regimes, and on requiring substantial 
activity for any preferential regime

 Action 6: Prevent treaty abuse: Develop model treaty provisions and 
recommendations regarding the design of domestic rules to prevent the granting of 
treaty benefits in inappropriate circumstances. 

 Action 7: Prevent artificial PE abuse: Develop changes to the definition of PE to 
prevent the artificial avoidance of PE status in relation to BEPS, including through the 
use of commissionaire arrangements and the specific activity exemptions. 



Other International Tax Developments

 Action 8: Align TP with intangibles: Develop rules to prevent BEPS by moving 

intangibles among group members. 

 Action 9: Align TP with Risks and Capital: Develop rules to prevent BEPS by 
transferring risks among, or allocating excessive capital to, group members. 

 Action 10: Value creation: Develop TP rules on high risk transactions: 
Develop rules to prevent BEPS by engaging in transactions which would not, 
or would only very rarely, occur between third parties. 

 Action 11: Data – collection and sharing: Develop recommendations 
regarding indicators of the scale and economic impact of BEPS and ensure 
that tools are available to monitor and evaluate the effectiveness and 
economic impact of the actions taken to address BEPS on an ongoing basis. 



Other International Tax Developments

 Action 12: Taxpayer Self Disclosure of high risk tax planning: Develop 
recommendations regarding the design of mandatory disclosure rules for aggressive or 
abusive transactions, arrangements, or structures, taking into consideration the 
administrative costs for tax administrations and businesses and drawing on 
experiences of the increasing number of countries that have such rules. 

 Action 13: Documentation – how to increase and improve: Develop rules regarding 
transfer pricing documentation to enhance transparency for tax administration, taking 
into consideration the compliance costs for business. 

 Action 14: Dispute resolution – make more efficient: Develop solutions to address 
obstacles that prevent countries from solving treaty- related disputes under MAP, 
including the absence of arbitration provisions in most treaties and the fact that 
access to MAP and arbitration may be denied in certain cases. 

 Action 15: Multilateral instrument: Analyze the tax and public international law issues 
related to the development of a multilateral instrument to enable jurisdictions that wish 
to do so to implement measures developed in the course of the work on BEPS and 
amend bilateral tax treaties. 
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Overview of Transfer Pricing

Motives for Transfer Pricing: Why do associated enterprises transfer price?

 There are several reasons why associated enterprises may charge each 
other prices that are different from those charged between 
independent willing buyers and willing sellers, some of which are:

 Low prices charged because sale is made internally, i.e. the seller will 
not bear advertising costs or costs of securing the market

 It may be part of the pricing strategy to kill off competition or to win a 
market share 



Overview of Transfer Pricing

Motives for Transfer Pricing: Why do associated enterprises transfer price?

 Benefits or economies of scale that come along with integrated 

operations.

 Prices may be deliberately fixed so as to evaluate the performance of 

the subsidiary or that of the parent, independent of other factors

 The relationship between the associated enterprises may influence the 

outcome of the bargaining.



Why is transfer pricing important? 

 Compliance issue: from revenue authorities’ perspective, it ensures 

compliance

 Tax planning - minimizing tax liabilities for the entire global group

 Benchmark for business planning and profitability



Arms Length Standard

 Nearly all systems require that prices be tested using an "arm's length" 

standard (ALS).

 Under this approach, a price is considered appropriate if it is within a 

range of prices that would be charged by independent parties dealing 

at arm's length. 

 ALP is generally defined as a price that an independent buyer would 

pay an independent seller for an identical item under identical terms 

and conditions, where neither is under any compulsion to act.



Why Arm’s length?

 It is considered the most reliable way to determine the amount of 

income properly attributable to an MNE’s operations

 It presents the international norm, 

 The potential of double taxation is minimised



Application of the arm’s length 

principle
 Comparability:

 The concept of establishing comparability is central to the application of 
the arm’s length principle.

 An analysis under the arm’s length principle involves:

 (a) information on associated enterprises involved in the controlled 
transactions,

 (b) the transactions at issue between the associated enterprises,

 (c)the functions performed and the information derived from independent
enterprises engaged in comparable transactions (i.e. uncontrolled 
transactions).



Application of the arm’s length 
principle
 The objective of comparability is always to seek the highest practicable 

degree of comparability, recognizing that there will be unique transactions 

and cases where any applied method cannot be relied on.

 The closest approximation of the arm’s length price will be dependent on 

the availability and reliability of comparables.

NB “Comparable” does not mean “identical”. To be comparable means that: 

 None of the differences (if any) between the situations being compared 

could materially affect the price or financial indicator being examined in 

the selected transfer pricing method, or  

 Reasonably accurate adjustments can be made to eliminate the effect of 

any such differences. These are called “comparability adjustments”.  



Arm’s Length par 1 Article 9

Controlled

Transaction
Uncontrolled

Transaction

SIMILAR
COMPARABLE

BENCHMARK



Arms Length Principle

 Comparables:

 Internal Comparable: a comparable transaction between one party to 
the controlled transaction and an independent party e.g. a distributor 

selling goods to a parent company on one hand and selling similar 

goods to an unrelated company. 

 The issue is whether the price of goods to the parent company 

compares favorably to price of similar goods to an unrelated party.

 An arms length price should be similar.



Arms Length Principle

 External Comparable: a comparable transaction between two 

independent enterprises, neither of which is a party to the controlled 

transaction e.g. a distributor selling goods to a parent company on one 

hand and another distributor selling similar goods to the same 

company. 

 The issue is whether the price of goods to the parent company by a 

related company compares favorably to price of similar goods to the 

parent company by another distributor.

 An arms length price should be similar.



HOW DO WE KNOW WHETHER  
THE TWO TRANSACTIONS ARE 

SIMILAR?

COMPARABILITY 

ANALYSIS
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Business Strategies
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Product Characteristics

 Tangible Property: physical features; quality and reliability, availability 

and volume of supply

 Services: nature (shareholder or stewardship) and extent 

 Intangible Property:

 Form of transaction: licensing or sale

 Type of property: patent, trademark, know-how

 Duration and degree of protection

 Anticipated benefits



Functional Profile

FUNCTIONS

RISKS

ASSETS



Functional Profile

 Functions 

 Functions that may need to be accounted for in determining the 

comparability of two transactions include:

 Research and development

 Product design and engineering

 Manufacturing, production and process engineering

 Product fabrication, extraction and assembly;



Functional Profile

 Functions cont.

 Marketing and distribution functions, including inventory management

and advertising activities;

 Transportation and warehousing; and

 Managerial, legal, accounting and finance, credit and collection, train

ing and personnel management services.

 Outsourcing nature of work

 Business process management



Functional Profile

 Risk

 Risks that need to be considered while determining the degree of 

comparability between controlled and uncontrolled transactions include:

 Financial risks including method of funding, funding of losses, foreign 

exchange risk

 Product risk including design and development of product, after sales 

service, product liability risk, risk associated with R&D, 

obsolescedes/upgrading of product



Functional Profile

 Risk

 Market risks including fluctuations in prices and demand, business cycle 

risks, development of market including advertisement and product 

promotion

 Credit and collection risks;

 Entrepreneurial risk including risk of loss associated with capital investment

 General business risks related to ownership of plant, property and 

equipment.



Contractual Terms

Define risks, benefits and 
responsibilities 

Independent parties will hold 
one another to terms and 
only rarely will modify

Less incentive to do so in 
controlled transaction

Contract vs. Actual Conduct



Economic 

Circumstances

2010

GDP PER CAPITA

IMF statistics



Business Strategies

 May Include: 

• start up (entering a new market)

• marketing strategy to increase of market share;

• Business strategy may sacrifice current for anticipated profits

• What happens if anticipated profits are not in fact realized?



Transfer Pricing Methods
Comparable 
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Transfer Pricing Methods
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Transfer Pricing Methods

Comparable 
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Documentation

 Documentation requirements

 Generally, a transfer pricing exercise involves various steps such as:

 Gathering background information;

 Industry analysis;

 Comparability analysis (which includes functional analysis);

 Selection of the method for determining arm’s length pricing; and

 Determination of the arm’s length price.



Documentation

 At every stage of the transfer pricing process, varying degrees of 
documentation are necessary.

 Concern regarding transfer pricing documentation is the risk of overburdening 
the taxpayer with disproportionately high costs in obtaining relevant 
documentation or in an exhaustive search for comparables that may not exist.

 Ideally, the taxpayer should not be expected to provide more documentation 
than is objectively required for a reasonable determination by the tax 
authorities whether or not the taxpayer has complied with the arm’s length 
principle.

 Cumbersome documentation demands may affect how a country is viewed as 
an investment destination and may have particularly discouraging effects on 
small and medium enterprises. 



Documentation

 Documents that a taxpayer needs to provide can be classified as:

 enterprise‐related documents, e.g.. The ownership/shareholding pattern of 

the taxpayer, the business profile of the MNE, industry profile etc.

 transaction‐specific documents e.g. The details of each international 

transaction, functional analysis of the taxpayer and associated enterprises, 

record of uncontrolled transactions for each international transactions etc.

 computation‐related documents e.g. the nature of each international 

transaction and the rationale for selecting the method for each 

international transaction, actual computation of the arm’s length price, 

factors and assumptions influencing the determination of the arm’s length 

price etc.
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TP Challenges 

 In most countries, particularly developing countries, effectively 

dealing with transfer pricing issues presents a lot of challenges 

some of which are:

(a) Lack of comparables

(b)Lack of knowledge and requisite skill‐sets

(c)Complexity

(d)Growth of the “intangible economy”
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Other Pertinent TP Issues

Intercompany Transactions with TP triggers

 Purchase of tangible property e.g. inventory

 Sales of tangible property i.e. sales to parent or affiliates

 Sale/Purchase of intangibles, such as, royalties, patents, trademarks etc.

 Commissions

 Management and administrative fees

 Interest



Other Pertinent TP Issues

TP Audit Triggers

 Undue allocation of profits or income offshore.

 Expenses allocated offshore.

 Business arrangements with companies in countries which offer

tax holidays, incentives or low tax rates, i.e. tax havens

 Intangibles- Unjustified payment of royalties expressed as a

percentage of turnover.



Other Pertinent TP Issues

Audit Triggers

 Management, and technical fees being expressed as a percentage

of turnover.

 Unjustified service charges

 Centralized procurement services.

 Loans and funding arrangements-thin capitalization and back to

back loans.

 Continuous tax losses for companies dealing with related parties.



Other Pertinent TP Issues

 Audit Triggers

 Agreements which indicate that withholding tax is not paid by the

foreign service provider.

 Abuse of Double Tax Agreement through treaty shopping.

 Failure to register for tax purposes by a branch or a PE

 Group treasury functions

 Captive insurance



Other Pertinent TP Issues

 Audit Triggers 

 Lack of transfer pricing documentation

 Large dollar transactions with affiliates

 Intercompany service transactions

 Large year to year shifts in operating profits or losses



Other Pertinent TP Issues

 Companies at TP audit risk

 Subsidiaries of foreign or local companies

 Companies with international operations

 Companies with operations in different tax jurisdictions

In short any company with cross border transactions or with transactions 

with local affiliates 
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Way Forward

 How to Address Risk

 Perform a risk diagnostic, i.e. review major intercompany transactions 

and prioritize planning and documentation: 

 (a) Documentation: transfer pricing policies, documentation etc. to 

support your transfer price, 

 (b) Planning: make setting of transfer pricing part of budgeting process, 

never wait for year end to find out you have a problem as it is too late

 Don’t be reactive, be proactive 

 Not on your own, create a tax team or seek professional assistance



Way Forward

 How to Address Risk

 Create a tax risk management strategy

 Be more transparent

 Continuous tax audit/health checks of your business activities by your tax 
advisors

 Communication

 Don’t assume you are too small to be audited: ZIMRA audits any taxpayer 
based on their own risk profiling



The End
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